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Gurvent Lopics. 

HE presence in this city of Mr. Justice 

Patterson, of New York, as the guest 
of honor at a dinner given by Chief Judge 
and Mrs. Parker, brings to mind the fact 
that on the State ticket in 1886, there were 
but three judges elected, namely, Rufus W. 
Peckham, who was elected an Associate 
Judge of the Court of Appeals, Alton B. 
Parker, who was elected Justice of the 
Supreme Court, a position he had held for 
something more than a year by appoint- 
ment from the Governor, and Edward 
Patterson, of New York, who was elected 
a Justice of the Supreme Court. 

Since that time Judge Peckham has been 
promoted to the office of Justice of the 
Supreme Court of the United States, Mr. 
Justice Parker has become Chief Judge of 
the Court of Appeals, and it is an open 
secret that Mr. Justice Patterson has been 
tendered by the Governor an appointment 
to the Court of Appeals under the new 
amendment of the Constitution, a tender 
that does credit to the Governor by reason 
of the character of the man he chose and 
the high place that man has won in the 
ranks of the judiciary of this State. It 
goes without saying that he would have 
been heartily welcomed by the Judges of 
the Court of Appeals; but his associates 
in the Appellate Division of the First 
Department, who together make up a re- 
Vor. 60 — No. 26. 


markably strong bench, were not willing to 
spare him, nor indeed was he willing to 
leave them, and so the Governor will have 
to look elsewhere. At all events the tender 
made to Mr. Justice Patterson is full of 
promise as to the character and strength 
of the men whom the Governor has in mind 
for the positions soon to be filled in our 
court of last resort. 





Of course, the Supreme Court of IIli- 
nois has declared unconstitutional and void 
the so-called anti-department store ordi- 
nances passed by the common council of the 
city of Chicago. The court sustained the 
judgment of the Criminal Court of Cook 
county, on appeal from a Chicago justice of 
the peace, who imposed a fine of $25.00 and 
costs upon Charles Nechter, proprietor of the 
“Boston Store,” for selling certain kinds of 
merchandise where certain other kinds of 
merchandise were sold. One of the ordi- 
nances provided that meats, fish, butter, 
cheese, lard, vegetables and other provisions 
should not be sold or exposed for sale by any 
firm or corporation in the same building 
where dry goods, clothing, jewelry or drugs 
are sold. The other forbade the sale of 
malted or fermented liquors in such a place. 
The court declares that the ordinances “ are , 
an attempted interference by the city with the 
rights guaranteed to the defendant by the 
Constitution of the United States and of the 
State of Illinois.” The court says: “ When 
an owner is deprived of the right to expose 
for sale and sell his property he is deprived 
of property within the meaning of the Con- 
stitution, by taking away one of the incidents 
of ownership.” It is further declared to be 
plain that the ordinance is “a mere attempt 
to deny a property right to a particular class 
in the community where all other members 
of the community are left to enjoy it. It is 
immaterial whether such a denial is in a stat- 
ute or in an ordinance passed by virtue of a 
statute. It is equally invalid in either case.” 
The Chicago ordinance, it should be said, 
was one of the most flagrant instances on 
record of the misuse of power to legislate — 
an attempt by a municipal legislature, in be- 





half of the smaller dealers, to prevent the 
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legitimate transaction of business by the 
great department stores which, it is true, 
have crushed out many of the smaller deal- 
ers, but which, on the other hand could never 
have done so had they not conferred a real 
benefit upon the purchasing public by selling 
lower than their smaller competitors. The 
attempt was so clearly a deprivation of prop- 
erty and of equal rights therein, that any 
other decision than that just rendered by the 
highest court of Illinois would have been in 
the nature of a public calamity. 





Parkersburg, West Virginia, recently fur- 
nished a novelty on the way of procedure 
which is calculated to make lawyers rub their 
eyes and ask, in a bewildered way, “ What 
next?’’ In a damage suit against a trolley 
company, for damages to a fair plaintiff 
caused, as alleged, by her dress becoming 
caught on the projecting part of a brake of 
a trolley car, Charles T. Caldwell, counsel for 
the plaintiff, appeared in court attired in a 
woman’s skirts, in order to practically 
demonstrate to the judge and jury just how 
the accident was caused. The appearance 
of the counsel, whose avoirdupois is de- 
scribed as exceeding 300 pounds, thus at- 
taired, was naturally the occasion of much 
, hilarity in the court room, and the dignity of 
the tribunal of justice, as well as the feelings 
of the counsel for the defense, suffered a rude 
shock. Whether it was owing to this daring 
innovation of the counsel for the plaintiff or 
to the inherent merits of his case we are un- 
able to say, but the fact remains that the jury 
rendered a heavy verdict in favor of Mr. 
Caldwell’s client. Now the defense propose 
to make the action of the judge in permit- 
ting the counsel to thus robe himself and 
appear in court, one of the grounds for de- 
manding a new trial. The action of the 
higher courts will be watched with interest. 
Let no one declare hereafter, however, that 
the law is not a progressive science. 





We are indebted to the Hon. William H. 
Shankland, Clerk of the New York Court of 
Appeals, for the following statement of the 
work accomplished by that tribunal during 


the year 1899: 





. Arguments in causes on General Calen- 


dar, and Appeals from orders....... 538 
Appeals Dismissed... ...........02000. 89 
Motions Disposed of................. 152 

Te TER eer Tere 779 





With the reassembling of the legislature 
next month, doubtless we shall have the 
usual proposition to abolish capital punish- 
ment in this State, and in support of it more 
or less learned and convincing arguments 
from the advocates of the plan to substitute 
the penalty of life imprisonment. The ques- 
tion has been so often discussed in legisla- 
tures and before learned societies that it is 
hardly possible any new arguments or rea- 
sons for the change can be advanced. It is 
worthy of note that out of the forty-five 
States of the Union, only five, viz., Wiscon- 
sin, Michigan, Maine, Rhode Island and 
Colorado, have forbidden the infliction of the 
death penalty by law; in Kansas, although 
capital punishment for murder is permitted 
by the statutes, there have never been any 
legal executions because of the long-standing 
custom of executives to withhold their signa- 
ture from the death warrants. In no less 
than seventeen States also, it is noteworthy 
that many other crimes besides murder, in- 
cluding assault with intent to kill, criminal 
assault, administering poison, arson, burg- 
lary, robbery, treason, mayhem and perjury 
are punishable by death under certain cir- 
cumstances. In discussing the question, the 
New York Mail and Express makes several 
points which are well worthy of considera- 
tion. It says: 

Two errors are particularly noticeable in the 
rank-and-file advocacy of abolition. One is a wide- 
spread belief that capital punishment for crime 
against the person is an inheritance from an earlier 
and repudiated civilization. The reverse, of course. 
is true. In the early codes— particularly the 
Anglo-Saxon — murder was expiable by a pecuni- 
ary fine, and every crime save the political had its 
price in coin in a court of justice. The world has 
moved forward. The second error is the failure to 
appreciate that the science of penology is still in 
its infancy, and that until it is more fully devel- 
oped the wisdom of abandoning the death penalty 
is likely to be successfully challenged in a majority 
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oi the States, including New York. 
lature of the present day will not repeal the exist- 


The legis- 


ing law upon any abstract philosophical plea 
concerning the moral right of the State to forfeit 
a human life conferred by Divine dispensation. 
This has long occupied the pulpit and the forum, 
and neither side to the controversy has moved the 
other. The legislature will deal only with a prob- 
lem of less magnitude: Does capital punishment 
deter others from the commission of murder, and 
thus serve to protect the State more effectively 
than would life imprisonment? Penology deals 
less with the matter of atonement for crime than 
with its prevention, and the State is coming into 
line with this. We cannot, of course, know how 
far the death penalty acts as a deterrent influence 
upon men. It is, however, a fair assumption that, 
while it does not curb murderous passion, it not 
infrequently leads to the non-carrying of con- 
cealed weapons by those aware of their own in- 
firmities of temper, and thus prevents murder. It 
is also fair to assume that it prevents in many cases 
the most shocking form of assassination — the ad- 
ministering of poison in cold blood by persons of 
superior intelligence. The abhorrence of death is 
still a strong human impulse. Moreover, it is fal- 
lacious to contend that life imprisonment holds 
equal terror with death for the average criminal. 
While there is life there is hope —of escape, of 
pardon, or of commutation. It is thjs that chiefly 
draws the line between one penalty and the other. 
It is the practical set up against the theoretical. 
And so long as conditions, social and political, are 
as they are we cannot see abundant hope for the 
abolition movement. 


_ 

As above intimated, the question of aboli- 
tion is a practical rather than a theoretical 
one, based primarily upon the inquiry 
whether the infliction of the death penalty 
has the effect of protecting society. The be- 
lief that it does seems to be widely prevalent 
the world over, and so long as this belief ex- 
ists and murder continues rampant, so long 
is society likely to exercise its discretion and 
insist upon the removal of the murderer as 
the surest way, if not of deterring others from 
committing the awful crime, then at least of 
preventing a repetition of that crime by the 
convicted murderer. 


In Sarah A. Clary v. Filmore R. Clary, de- 
cided by the Maine Supreme Court Nov. 16, 
1899 (93 Me. 220), the rule laid down in La 
Fontaine v. Hayhurst (89 Me. 388), that no 
binding promise to make compensation can 
be implied or inferred in favor of one party 





against another, unless the party furnishing 
the consideration then expected, and from 
the language or conduct of the other party 
under the circumstances, had reason to ex- 
pect such compensation from the other party, 
was affirmed. The action was one in as- 
sumpsit, the plaintiff suing to recover for 
board and nursing furnished by her to the de- 
fendant. Plaintiff and defendant were form- 
erly husband and wife, but had been divorced 
some time before the time included in the ac- 
count sued. According to the testimony, the 
defendant, being sick and out of work, went 
to the plaintifi’s house about the middle of 
January, 1897, and boarded with her, with 
her consent, until the 20th of the following 
March, and was nursed by her during a por- 
tion of that time. Before the defendant so 
commenced to board with the plaintiff the 
parties had mutually agreed to re-marry each 
other, and such marriage contract existed 
during all the time that the defendant 
boarded with the plaintiff. Subsequently, 
and before the commencement of this suit, 
the defendant married another woman. The 
plaintiff did not rely upon any express prom- 
ise on the part of the defendant to pay for 
such board and nursing, but claimed that a 
promise was implied by law under the cir- 
cumstances of the case. This the Supreme 
Court denied, holding that as the plaintiff 
did not, according to her own statements, 
expect such compensation in money or 
money’s worth, there could be no recovery. 





Hotes of Cases. 

Marriage — Validity — Emancipation of Minor. 
—In State ex rel. Scott v. Lowell, decided in the 
Supreme Court of Minnesota in November, 1899, 
a statute of that State relating to age of com- 
petency for contracting marriage was construed, 
and it was held that the marriage of a person who 
has not reached the age of statutory competency, 
but is competent by the common law, is not void, 
but voidable only by a judicial decree of nullity at 
the election of the party under the age of consent, 
to be exercised at any time before reaching such 
age, or afterwards if the parties have not voluntar- 
ily cohabited after reaching such age. 

It was further held that, such a marriage being 
voidable only, it is to be treated as valid for all 





civil purposes until actually set aside, and that as 
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marriage emancipates a minor child from parental 
control, where a girl only 13 years and 11 months 
old marries, her father has no legal right to re- 
strain her from living with her husband, if she 
elects to do so. The court said in part: 

The wisdom of this marriage, or the propriety 
of the relator’s conduct in inducing this young girl 
to marry him, are questions which it is not our 
province to discuss or characterize. Moralize as 
we imay, the fact remains that the parties were 
married, and the marriage has been consummated; 
hence, we are now simply to inquire dispassion- 
ately as to the legal status of the parties. The 
question presented by the record is, was this mar- 
riage void or voidable, and, if the latter, did it 
emancipate the wife from the custody of her 
father? 

The common law established the age of consent 
to the marriage contract at 14 years for males and 
12 years for females, but our statute (Gen. St. 1894, 
sec. 4769) provides “that every male person who 
has attained the full age of 18 years and every 
female who has attained the full age of 15 years, is 
capable in law of contracting marriage if otherwise 
competent.” But the statute does not declare that, 
if a marriage is entered into when one or both of 
the parties are under the age limit prescribed, the 
marriage shall be void. It does, however, impose 
restrictions and penalties upon public officers and 
clergymen for the purpose of preventing, so far as 
possible, such marriages being solemnized; but the 
statute has, for wise reasons, stopped short of de- 
claring such marriages void. Such being the case, 
we hold, upon principle and authority, that the 
marriage of a person who has not reached the age 
of competency as established by the statute, but is 
competent by the common law, is not void, but 
voidable only by a judicial decree of nullity at the 
election of the party under the age of legal con- 
sent, to be exercised at any time before reaching 
such age, or afterwards if the parties have not 
voluntarily cohabited as husband and wife after 
reaching the age of consent. (Gen. St. 1894, secs. 
4760, 4786, 4788, 4789; Schouler, Dom. Rel., sec. 20; 
14 Am. & Eng. Enc. Law, 488; 1 Bish. Mar. & 
Div., sec. 145; Beggs v. State, 55 Ala. 108; Eliot v. 
Eliot, 77 Wis. 634, 46 N. W. 806; State v. Cone, 86 
Wis. 498, 57 N. W. 50.) The marriage being void- 
able, it must be treated as valid for all civil pur- 
poses until annulled by judicial decree. (Schouler, 
Dom. Rel., sec. 14.) 


Now, the question of the right of the respondent, 
as father of the relator’s wife, to restrain her from 
going to her husband, must be determined upon 
the basis that the marriage is valid. The marriage 
of a minor, even without the parent’s consent, 
emancipates the child from the custody of the 
parent; for the marriage creates relations incon- 
sistent with subjection to the control of the parent. 
Parental rights must yield to the necessities of the 








new status of the child. (1 Bish. Mar. & Div., sec. 
275; Schouler, Dom. Rel., sec. 267.) The correct- 
ness of this proposition as a general rule is ad- 
mitted, but it is claimed on behalf of the father 
that it does not apply to this case, because the 
husband cannot enforce his marital rights without 
the consent of the wife, and that she cannot, by 
giving her consent to a voidable marriage, free 
herself from parental control, and, further, that she 
cannot do so until she reaches the age when she 
can legally affirm the marriage; that to hold other- 
wise would enable a girl under 12 and over 7 years 
of age to emancipate herself by consenting to a 
voidable marriage. This course of reasoning 
ignores the fact that the marriage, until set aside, 
must be, for all civil purposes, treated as valid, and 
that it is her new and inconsistent status as a wife 
which emancipates her from the control of her 
father. A wife — and this girl must be regarded as 
such for the purposes of this case — certainly has 
the capacity to consent to live with her husband. 
Whether the marriage of a child under 12 years of 
age and over 7 years would emancipate her, we 
need not determine. It would seem, however, that 
the operation of natural Jaws would incapacitate 
her in fact from assuming the new and inconsistent 
relations which emancipate a minor from parental 
control. Our conclusion is that the respondent is 
not legally entitled to detain his daughter, if she 
elects to return and live with her husband. There- 
fore, it is ordered that Sadie Scott, the wife of the 
relator, Alex. W. Scott, be freed from the restraint 
of her father, the respondent, Fred L. Lowell, and 
that he surrender her to the relator, if she elects 
to live with him as her husband. 


2 A SCOTTISH JUDICIAL HUMORIST. 


EW men, whose qualifications for high judicial 
honors have been so universally conceded, can 
compare with the late Lord Neaves in readiness of 
wit. In these columns there have appeared, from 
time to time, papers recalling some of the bons 
mots of legal notabilities, but, as a rule, their wit- 
ticisms have been framed in prose form, whereas 
the best of Lord Neaves’ jokes have dropped into 
metre and rhyme. 

Into the life of Lord Neaves it is not our pur- 
pose to enter. Suffice it to recall that he died 
some twenty-three years ago at the age of seventy- 
six, after a career of much success alike in his 
school, his university and his profession. Not only 
did he possess the brilliant qualities of wit and 
satire, but to an unusual extent they were backed 
up by sterling scholarship, by legal and literary 
knowledge. He was thus what in common par- 
lance is designated as an “all-round” man. His 
treatises on Grimm’s law, on Greek anthology, his 
charming essays and verses contained in Black- 
wood for a period of some forty years, alike point 
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to his versatility, whilst his reputation for an un- 
failing grip of Scottish law proves that his literary 
powers were not attained to the detriment of his 
profession. 

In this paper it is proposed to reproduce one or 
two specimens of the verses from his pen which 
will not fail to amuse lawyers. The first of these, 
written some thirty years ago, is not only good 
fun, but, further, it is good law, and it is only a 
few months ago that certain of these lines were 
cited in argument before an English court as au- 
thority for the contention put on behalf of one of 
the parties to a case in which the principles gov- 
erning Scottish marriages had to be considered. 
The “ Tourist’s Matrimonial Guide Through Scot- 
land” runs as follows: 


Ye tourists who Scotland would enter, 
The summer or autumn to pass, 
I’ll tell you how far ye may venture 
To flirt with your lad or your lass. 
How close you may come upon marriage, 
Still keeping the wind of the law, 
And not by some foolish miscarriage 
Get woo’d and married an’ a’. 


This maxim itself might content ye — 
That marriage is made by consent, 
Provided it’s done de presenti 
And marriage is really what’s meant. 
Suppose that young Jocky and Jenny 
Say, “ We two are husband and wife; ” 
The witnesses needn’t be many, 
They’re instantly buckled for life. 


Suppose the man only has spoken, 
The woman just given a nod, 
They’re spliced by that very same token, 
Till one of them’s under the sod. 
Though words would be bolder and blunter, 
The want of them isn’t a flaw, 
For nutu signisque loquuntur 
Is good consistorial law. 


If people are drunk or delirious, 
The marriage, of course, would be bad; 
Or if they’re not sober or serious, 
But acting a play or charade. 
It’s bad if it’s only a cover 
For clothing a scandal or sin, 
And talking a landlady over 
To let the folks lodge in her inn. 


You'd better keep clear of love letters, 
Or write them with caution and care; 

For, faith, they may fasten your fetters 
If wearing a conjugal air. 

Unless you’re a knowing old stager 
’Tis here you'll most likely be lost, 

As a certain much-talked-about major 
Had very near found to his cost. 


I ought now to tell the unwary 
That into the noose they'll be led 





By giving a promise to marry 
And acting as if they were wed. 
But if, when the promise you're plighting, 
To keep it you think you'd be loathe, 
Just see that it isn’t in writing, 
And then it most come to your oath. 


A third way of tying the tether, 
Which sometimes may happen to suit, 
Is living a good while together 
And getting a married repute. 
But you, who are here as a stranger, 
And don’t mean to stay with us long, 
Are little exposed to that danger, 
So here I may finish my song. 


The next verses to which we refer belong to an 
entirely different category, and are based upon a 
sentence in Erskine’s Institutes to the effect that 
“many lands in Scotland are enjoyed cum decimis 
inclusis and nunquam antea separatis. All our writ- 
ers agree that such lands are free from the pay- 
ment of tithes.” The subject of “ decime incluse” 
is thus most amusingly treated: 


I’ve often wished it were my fate, 
Enriched by Fortune’s bounty, 

To own a little nice estate 
In some delightful county; 

Where I, perhaps, with some applause, 
Might cultivate the muses, 

And till the lands, and have a clause 
Cum decimts inclusis. 


Wherever no such clause appears, 
You’re doomed to much vexation; 

The minister, each twenty years, 
Pursues his augmentation. 

Like any fiend he grabs your teind 
Unless the court refuses, 

And all are sold who do not hold 
Cum decimis inclusis. 


That strife to tell, would answer well 
This tune of Maggie Lauder, 

When half the bar are waging war 
About the extra cha’der. 

But Outram’s* wit that scene has hit, 
And all so much amuses, 

That I refrain and turn my strain 
To decimis inclusis. 


A friend of mine had such a grant, 
And did not get it gratis; 

But when produced was found to want 
The nunquam separatis. 

An heritor with such a flaw 
His whole exemption loses, 

And might as well possess, in law, 
No decimis inclusis. 


* Reference is to a song by Mr. Outram on the 
“Process of Augmentation.” 
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Then ere you buy, your titles try, 
For fear they’re in disorder; 

An old church feu’s the thing for you, 
From some Cistercian order. 

Demand a progress stanch and tight, 
For nothing that excuses, 

And see your nunquam antea’s right, 
As well as your inclusis. 


Then free from fear and free from strife, 
Your cares and troubles over, 

You'll lead a gay and easy life 
Among your corn and clover. 

The whole teind court you’ll make your sport, 
Which else such awe diffuses, 

“ Augment avay,” you'll blithely say, 
“T’ve decimis inclusis!” 


The following will appeal eloquently to the in- 
habitants of Lincoln’s Inn. It speaks for itself, 
and requires no comment: 


THe Jotty TestatoR Wuo Makes His Own 
WILL. 

(Air — “ Argyll is my name.”’) 
Ye lawyers who live upon litigants’ fees, 
And who need a good many to live at your ease; 
Grave or gay, wise or witty, whate’er your degree, 
Plain stuff or queen’s counsel, take counsel of me. 
When a festive occasion your spirit unbends, 
You should never forget the profession’s best 

friends; 


So we'll seid round the wine and a bright bumper 
fill 
To the jolly testator who makes his own will. 


He premises his wish and his purpose to save 

All disputes among friends when he’s laid in his 
grave; 

Then he straightway proceeds more disputes to 
create 

Than a long summer’s day would give time to 
relate. 

He writes and erases, he blunders and blots, 

He produces such puzzles and Gordian knots 

That a lawyer, intending to frame the deed ill, 

Couldn’t match the testator who makes his own 
will. 


Testators are good, but a feeling more tender 
Springs up when I think of the feminine gender; 
The testatrix for me who like Telemaque’s mother, 
Unweaves at one time what she wove at another. 
She bequeaths, she repeats, she recalls a donation, 
And she ends by revoking her own revocation, 
Still scribbling or scratching some new codicil: 
O! Success to the woman who makes her own 
will. 


’*Tisn’t easy to say, ’mid her varying vapors, 

What scraps should be deemed testamentary 
papers; 

’Tisn’t easy from these her intentions to find, 
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When perhaps she herself never knew her own 
mind. 

step that we 
trouble — 
Is the legacy lapsed? Is it single or double? 
No customer brings so much grist to the mill 
As the wealthy old woman who makes her own 

will, 


Every take, there arises fresh 


The law decides questions of meum and tuum 

By kindly consenting to make the thing suum. 

The sopean fable instructively tells 

What becomes of the oyster and who gets the 
shells. 

The legatees starve, but the lawyers are fed, 

The seniors have riches, the juniors have bread; 

The available surplus, of course, will be mil 

From the worthy testators who make their own 
will. 


You had better pay toll when you take to the road 

Than attempt by a by-way to reach your abode; 

You had better employ a conveyancer’s hand 

Than encounter the risk that your will shouldn’t 
stand. 

From the broad beaten track when the traveler 
strays, 

He may land in a bog, or be lost in a maze; 

And the law, when defied, will revenge itself still 

On the man and the woman who make their own 
will. 


The following verses suggest that Lord Neaves 
was capable of unbending to a most unconven- 
tional extent. Possibly they must be read in the 
dramatic spirit and not strictly as reflecting the 
author’s individual predilections: 


SATURDAY AT E’EN. 
(Air —“I gaed a waefu’ gate yestreen.”’) 


Come all ye jolly lawyer lads who wrangle for a 
fee, 

Now lay aside your briefs awhile and sing this 
song with me, 

For it’s you, and you alone, can respond to what I 
mean, 

And blithely raise the song in praise of Saturday 
at e’en. 


Refrain. 


Of Saturday at e’en, boys, of Saturday at e’en, 
We'll blithely raise the song in praise of Saturday 
at e’en. 


Throughout the weary week we work, at morn, at 
noon, at night, 

And spin our restless brains away to make the 
wrong seem right; 

But our troubles and our toils they are all forgot- 
ten clean 

When we broach a flash from Cockburn’s cask on 
Saturday at e’en. 
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Refrain. 
To-night at last the married man enjoy’s his 
heart’s desire, 
And with his wife and children dear surrounds the 
cheerful fire, 
While bachelors repair to some gay and glittering 
scene 
Or court some bonnie lassie now on Saturday at 
e’en., 
Refrain. 
Supremely blest among the the rest, the magnates 
on the bench 
Can smooth their blow and venture now their 
ardent thirst to quench. 
Even the junior on the bills did not stand in awe 
of Skene,} 
Nor fears to scan the face of Mannj on Saturday 
at e’en. 
Refrain. 
But would you know where most I’d go these 
pleasant hours to pass, 
With whom I’d wish to eat my fish, with whom to 
drink my glass? 
It is not with the advocate, it is not with the dean, 
But it’s with some jolly junior boys on Saturday at 
e’en. 
Refrain. 
Then come, ye jolly lawyer lads, another bottle 
draw, 
Forget your condescendences, forget your pleas in 
law; 
If any state objections, we'll allow them to be seen, 
But meanwhile drain the cup again to Saturday at 
e’en. 


The following lines are equally grotesque. They 
treat in an exaggerated manner and in defiance of 
anachronisms of the fate of a certain text-book on 
the Law of Scotland taken in hand by a certain 
Mr. Lothian. The period of gestation was pro- 
longed beyond all normal limits, and in conse- 
quence the learned writer found that terrible in- 
roads had been made in his law by the disintegrat- 
ing powers of parliament. It is said that no one 
enjoyed the genial fun of these lines more than the 
gentleman at whom they were aimed: 


(Air — “ The auld wife ayont the fire.’’) 


Ned Lothian took a work in hand, 
To spread his fame throughout the land, 
And let the lieges understand 

How learned was our Lothian. 


Refrain. 
But O! he was lang o’ coming, 
Very very lang o’ coming; 
Surely he was lang o’ coming — 
What could hinder Lothian? 


+ Two bill-chamber clerks of the period. 





When Lothian did his plan arrange, 

He looked for nothing new or strange, 

But ere he finished — what a change! 
How sore perplexed was Lothian! 


But then he was sae long o’ coming, etc. 


What powers the admiral possessed, 

And what with commissaries rest, 

Was all most learnedly expressed 
In this great work by Lothian. 


But why was he sae long o’ coming? etc. 


His services should be obtained 

Before the macers, he explained; 

No part of this dark then remained 
Without some light from Lothian. 


3ut then he was sae lang, etc. 


The Admiralty Court is fled, 

The commissaries gone to bed, 

The macers knocked upon the head; 
A heavy blow to Lothian! 


But what made him sae lang? etc. 


Election law he grappled fast, 

But when he held it at the last 

The Scotch Reform Bill had been passed! 
A fearful shock to Lothian! 


But why was he sae lang? etc. 


Of sasines he had much to say, 

But ere his chapter saw the day, 

Infeftments all were done away — 
Another loss to Lothian. 


But then he was sae lang, etc. 


He wrote on titles and entails, 

But little here his toil avails, 

For bit by bit the fabric fails, 
And nearly smothers Lothian. 


But why sae very lang? etc. 


In teinds or tithes he deep did search, 

But these, too, left him in the lurch; 

The Liberals cashiered the Church 
Just out of spite to Lothian. 


But what made him sae long? etc. 


Yet still he worked ’gainst wind and weather 
Till Brougham one morning broke his tether, 
Abolished Scotch law altogether, 

And fairly finished Lothian. 


But why was he sae lang o’ coming? 
Why sae very lang o’ coming? 
Surely he was lang o’ coming, 

So good-night to Lothian. 


— Law Times, 
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MODIFICATION OF PROVISIONS FOR 
ALIMONY AFTER JUDGMENT. 


HE recent decision by the Appellate Division of 
the Supreme Court in this department in Liv- 
ingston v. Livingston (December, 1899, MS.) calls 
attention to a condition of the existing law on the 
subject of alimony, which, in our judgment, prop- 
erly calls for a legislative amendment. It has been 
the practice for a long period to insert in judg- 
ments of divorce providing for permanent alimony 
a clause authorizing the court thereafter, upon a 
change of circumstances of the parties, to modify 
such provision. In 1894 and 1895 section 1759 of 
the Code was amended so as to permit a party at 
any time after final judgment to move to vary or 
modify the direction as to alimony. It has, how- 
ever, been held in Walker v. Walker (155 N. Y. 
77) that those amendments were not retrospective, 
and that the court has no authority to modify the 
terms of an earlier judgment which did not contain 
such an express reservation of power. 

It has been held in Hauscheld v. Hauscheld (33 
App. Div. 296) that where an earlier decree did 
contain a provision authorizing subsequent modi- 
fication, the same might still be made independ- 
ently of the amendments of section 1759 of the 
Code. The present decision in Livingston v. Liv- 
ingston was upon an application to amend a judg- 
ment of divorce entered in 1892, by adding thereto 
a provision granting leave to either party to apply 
to the court at any time for such modification 
thereof as may be just and equitable. The Appel- 
late Division holds, correctly in our judgment, that 
“the insertion of such a reservation is as much an 
interference with the judgment itself as the at- 
tempted modification of the judgment when such 
right was not reserved. The judgment disposed of 
the question between the parties as to the amount 
of alimony to be paid and the conditions under 
which it should be paid. That question was di- 
rectly at issue in the action and was determined 
by the judgment. The judgment then became a 
final judgment binding upon the parties. The 
court has no more right after the rights of the 
parties had been fixed by the final judgment to 
insert such a reservation making the judgment 
subject to future consideration and modification, 
than it has directly to modify the provisions for the 
payment of alimony when such right is not re- 
served.” It was accordingly decided that to grant 
the application in question would be a substantial 
violation of the principle established in Walker v. 
Walker (supra), and an order denying the motion 
was affirmed. 

The situation therefore is that, as to judgments 
entered before the Code amendments of 1894 and 
1895, which do not contain a clause authorizing 
subsequent modification, there is no power to 
make the same, no matter how the circumstances 





— — — — — 


of the parties may have changed or what the equi- 
ties demanding it. 

The facts set forth in the application in Living- 
ston v. Livingston may be taken as an illustration 
of how strong such equities may be. At the time 
of the entry of the judgment of divorce, which 
fixed alimony at $4,000 a year, the defendant’s in- 
come was about $12,000 per annum. It is alleged 
that such income has since decreased to the sum 
of $6,600 per annum. Since the was 
granted the plaintiff has remarried. It was alleged 
on her part that she devoted the money received 
for alimony to the support of two children of her 
former marriage, for whose maintenance as well 
as her own the alimony provision was expressly 
made. But the obligation of the defendant to con- 
tinue paying alimony at the established rate will 
continue after the children shall have attained 
their majority; the obligation of the defendant 
would be in no respect changed if the children 
should die. A divorced defendant may continue 
during his lifetime under the obligation of sup- 
porting another man’s wife, although his own 
sources of revenue shall have been materially 
diminished or even cut off altogether. The legis- 
lature in passing the amendments of 1894 and 1895 
recognized the force of equitable considerations to 
arise in the future, and properly adopted the policy 
of permitting modification of judgments of divorce 
when changed circumstances make such proceed- 
ing just. The practical difficulty, as above shown, 
is that the law as it stands is not retroactive. In 
our judgment section 1759 of the Code should be 
amended so as to expressly include authority to 
modify provisions as to alimony in decrees entered 
at any time. 

A constitutional objection to such course is sug- 
gested in the opinion of the court in Walker v. 
Walker (supra): “ But it is urged that as the stat- 
ute was a remedial one a different construction 
should obtain. While it has been held that reme- 
dial statutes may have a retroactive effect where 
it is clear that the legislature so intended, still, as 
there is in these amendments nothing to indicate 
any intent upon the part of the legislature that they 
should affect judgments already entered, they fall 
within the general rule and not within any excep- 
tion. If the doctrine contended for was sustained 
it would apply to the reduction of alimony in judg- 
ments existing when the amendments were 
adopted, as well as to its increase. If such an effect 
was given to them their constitutionality might 
well be doubted, as they might affect the vested 
rights of a party and impair the obligation of con- 
tracts.” 

These remarks, if not absolutely obiter, were not 
strictly necessary for the decision, as the court 
held upon a consideration of the language of the 
amendments themselves that there was no apparent 
intent of the legislature to make the statutes retro- 
active. Nevertheless, the point so made did enter 
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into the consideration of the court as a confirm- 
atory argument in arriving at its conclusion, and 
the language is, of course, significant as to the 
possible position to be taken if a further amend- 
ment were adopted expressly making section 1759 


retroactive. With all due respect, we think the 
suggestion of unconstitutionality might not have 
been made if that question had been directly and 
more carefully considered. We suppose that the 
learned judge intended to intimate that a statutory 
provision authorizing the modification of an earlier 
judgment in respect to alimony, would be repug- 
nant to the clause of the Federal Constitution that 
no State shall pass any law impairing the obliga- 
tion of a contract. This brings up the old con- 
troversy as to whether or not a judgment is a 
contract. The loose assértion of the affirmative of 
this proposition has cropped out in text-books and 
decisions ever since the time of Blackstone. We 
think, however, that the weight of argument. up- 
holds the opinion that a judgment is not a contract. 
This is the position squarely taken in Black on 
Judgments (sec. 7, 8,9 and 10). The same ground 
is very strongly supported by argument, though 
perhaps not so decisively asserted, in Freeman on 
Judgments (sec. 4). In O’Brien v. Young (95 N. 
Y. 428) it is said that “the most important ele- 
ments of a contract are wanting. There is no 
aggregatio mentium. The defendant has not volun- 
tarily assented.” The whole trend of the reason- 
ing of the Court of Appeals in the case last cited 
tends to sustain the view taken by the learned text 
writers above named that judgments are not con- 
tracts. In Black on Judgments (sec. 11), the fol- 
lowing language is used: 

“ As already stated, the chief importance of this 
question arises in connection with the construction 
And we 
are now prepared to formulate the rules which 
reason and principle seem to point out. 


of constitutional and statutory provisions. 


“In the first place, a judgment is not a contract 
within the meaning of the prohibition against laws 
impairing the obligation of contracts. The cases 
which hold that it is proceed upon a misapprehen- 
sion of the constitutional principle. It is true that 
statutes have been declared invalid, as obnoxious 
to this inhibition, which vacated judgments, 
granted new trials, enacted shorter statutes of limi- 
tation, exempted the debtor’s property, gave stay 
of execution, and so on. But it was not because 
they attacked the judgment, but because they de- 
stroyed or desiccated the remedy on the original 
contract, which, on the authorities, is vital to the 
maintenance of its obligation. If the cause of 
action was in tort, the constitution clause does not 
apply. (Garrison v. City of New York, 21 Wall. 


1966; Louisiana v. Mayor of New Orleans, 109 U. 
S. 285, 3 Sup. Ct. Rep. 211; Freeland v. Williams, 
131 U. S. 405, 9 Sup. Ct. Rep. 763.) But it is im- 
possible to hold that view if every judgment is a 
contract.” : 





In the case of a provision for alimony, it seems 
illegitimate to argue that there has been in any 
sense an aggregatio mentium. It may be said that a 
man when he marries impliedly undertakes to sup- 
pert his wife and children, but this gives no more 
definite ground for spelling out a contract than 
does a person’s implied obligation to society to 
make proper reparation for the torts he commits, 
and, as shown by Mr. Black, the Supreme Court 
has held that judgments on tort are not within the 
protection of the constitutional clause in question. 
It cannot be said that a defendant in divorce ever 
contracted to pay any specific sum, but, on any 
theory, only to pay as much as the court shall deem 
reasonable and proper. Such sum is determined 
by the judgment, not with his consent, but often 
against his strong protest, so that, as in judgments 
on tort, there is not a meeting of the minds, but 
mere compulsion. 

On the grounds, then, first, that a judgment is 
not in any sense a contract within the meaning of 
the Federal Constitution; and, second, that even if 
judgments on express contracts could be consid- 
ered within such protection,a provision for alimony 
is more analogous to a judgment in tort, and there- 
fore not protected, we are of opinion that an 
amendment of section 1759 of the Code, extending 
the authority of the court to modify judgments 
entered at any time, would be within the power of 
the legislature. -- N. Y. Law Journal. 





THE PROPOSED NEW SURROGATES’ 
CODE. 


E have received from the Commissioners of 
Statutory Revision for the State of New 
York, Charles Z. Lincoln, William H. Johnson 
and A. Judd Northup, the draft of the proposed 
new Surrogates’ Code, which has been prepared 
under their supervision, and will be presented to 
the legislature upon its reassembling next month. 
For the benefit and information of the profession 
we give the full text of the revisers’ preliminary 
note, which accompanies the draft: 

The Commissioners of Statutory Revision sub- 
mit herewith a draft of a Surrogates’ Code. This 
is a part of the plan of code revision adopted by 
this commission, and is the third code bill. The 
proposed Judiciary Law was submitted in 1898. It 
passed the senate, but not the assembly. It was 
submitted again in 1899, together with the pro- 
posed Justices’ Code. Neither of these bills was 
passed, and each will be presented to the legis- 
lature at the session of 1900. 

The Surrogates’ Code now submitted is intended 
to embrace a complete scheme of procedure in 
Surrogates’ Courts, except that provisions relating 
to taking testimony by commission and certain 
miscellaneous provisions relating to payment of 
money into court contained in the regular Code of 
Procedure are adopted here by reference. 








410 





THE ALBANY LAW JOURNAL. 








> 





The law relating to procedure in Surrogates’ 
Courts has not been rewritten in this code, and 
few important changes have been made. There 
have been, however, some changes in arrange- 
ment, and some subjects have been practically re- 
written, but without intention to change the 
substance of existing procedure. The changes 
consist mainly in rearrangement of sections and 
subjects and the separation in some cases of long 
sections into several shorter sections, embracing 
distinct subjects. The commissioners think that 
this arrangement will be found convenient in prac- 
tice. Most of the sections relating to surrogates’ 
practice contained in the Code of Civil Procedure 
have been transferred to this code without change, 
but in several cases verbal changes were necessary 
in consequence of the transfer and rearrangement. 
The note under each section shows whether it has 
been changed, and if so, the change suggested. 

The most radical change made by this code re- 
lates to procedure on the probate of a will. It is 
intended to provide for only one trial of the issues 
or questions involved in the probate. It is pro- 
pesed to repeal § 2653-a of the Code of Civil Pro- 
cedure, which authorizes an action in the Supreme 
Court to determine the validity of a will at any 
time within two years after the entry of the decree 
of the surrogate admitting the will to probate, but 
it is not intended to entirely abrogate the right of 
a jury trial conferred by that section. 

The commissioners think that the unreversed 
decree of the surrogate admitting a will to probate 
should be conclusive everywhere until modified, or 
reversed on appeal. We think the general rule 
should apply here as in other cases, namely, to 
furnish a tribunal in which one trial of the issues 
involved in a probate proceeding may be had, and 
that the suitors or persons interested should not be 
given two tribunals with alternative or cumulative 
jurisdiction; that is, suitors should not be per- 
mitted to use one court, and if dissatisfied or if 
they neglect their rights in that tribunal, go into 
another tribunal and try the same issues which 
were or might have been tried in the first. 

We propose to modify the present practice by 
authorizing a jury trial in the Supreme Court of 
issues in probate cases. We have accordingly ex- 
tended and enlarged the procedure now authorized 
by § 2547 of the Code in probate cases in New 
York county, where under the present law a jury 
trial in the Supreme Court may be had on the 
order of the surrogate. See § 177 of the revision. 

We propose to extend this provision to the en- 
tire State, and to add to the discretionary power 
now vested in the surrogate in New York, the 
general duty to transfer the issues to the Supreme 
Court on the demand of any contestant, so that 
under this plan the surrogate may on his own 
motion send an issue to the Supreme Court for 
trial; and he must so send it on the written de- 





mand of any contestant. This gives every con- 
testant on an issue which may arise in a probate 
proceeding the right to have such issue tried by a 
jury. This method of trial is often desirable; but 
it is impracticable in the Surrogate’s Court, with- 
out adding considerable machinery to that court, 
and also largely increasing the expense of the 
trial. 

Under the plan proposed any contestant may, if 
he wishes, submit the issues to the surrogate, or if 
he prefers he may have the issues tried by a jury; 
and we think that when the issues are so tried and 
finally determined and settled, the adjudication 
should be final and conclusive; and there should 
not be any other opportunity to try the same issues 
unless a new trial is ordered. 

As a coroilary to this part of the plan we pro- 
pose to repeal the provisions of the Code author- 
izing an application to the Surrogate’s Court to 
revoke the probate of a will, except in the cases 
specified in § 201 of the revision. This section is 
new in form, and is a substitute for §§ 2647 to 2653 
inclusive. This section is intended to give to per- 
sons who were not parties to the probate proceed- 
ings the right to apply for an order opening the 
decree and to be permitted to come in and be 
heard, with the same effect as if they had been 
parties to the original proceeding. Code § 2481, 
subdivision 6 (revision § 44, subdivision 6), con- 
tains provisions relating to motions to open a de- 
cree and for a new trial. 

The will once admitted to probate under the 
plan suggested ought to be conclusive, and the 
estate ought not to be subjected to the uncertainty 
of a possible application for revocation. Ample 
provision is made for obtaining a new trial. 

We also propose to repeal the present § 2627 of 
the Code of Civil Procedure, making the decree of 
the surrogate admitting a will to probate presump- 
tive only, so far as it relates to real property, and 
to make the decree conclusive as to real as well as 
to personal property. We have accordingly modi- 
fied § 2626 of the code. See § 186 of the revision. 

This seems to the commissioners to provide a 
reasonable and harmonious scheme of administra- 
tion, and to give some certainty to the law in re- 
spect to wills and their effect after probate. 


It seems to us utterly inconsistent with our gen- 
eral policy of legal administration to continue to 
permit the action authorized by § 2653-a of the 
Code, or to permit applications for revocation of 
probate. All the questions relating to the execu- 
tion, genuineness and validity of the will ought to 
be determined in one tribunal, and, so far as prac- 
ticable, in one proceeding. When a proceeding 
for the probate of a will is commenced, every per- 
son interested in the estate should have an oppor- 
tunity to present any issue which he thinks perti- 
nent, but having once had his day in court, with 
an opportunity to be heard, the result should be 
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conclusive on him, and he should not be after- 
wards permitted to attack the will or take any 
proceeding relating to it, in the same or any other 
tribunal, which would tend to invalidate the pro- 
bate. 

There ought to be certainty, so far as practicable, 
relating to titles to real estate derived by will, but 
frequently under the present system such titles re- 
main in abeyance and are uncertain during two 
years after the will is admitted to probate, and in 
many cases much longer, owing to the disability 
under which a person may be who might bring 
the action; and the settlement of the estate by the 
executor or administrator is also embarrassed by 
the possibility of an action under § 2653-a attack- 
ing a will, or on application to revoke the probate. 


——_>_——_ 


INFANCY. 


CoNnTRACT — RESCISSION. 
New York Court oF APPEALS. 
Decided November 21, 1899. 


Mary Rice, by Epwarp DeEvIng, as her guardian 
ad litem, Respondent, v. WILLIAM ALLEN 
But Ler, Appellant. 


In an action to rescind a contract for the purchase 
of a bicycle, upon the ground of infancy, and 
to recover back a portion of the purchase 
price paid thereon, where it appeared that the 
value of the use of the machine during the 
time the infant had possession of it equalled 
the amount paid, held that no recovery could 
be had. 

In the absence of wanton injury to property, the 
possession of which is so acquired, the value 
of the use will be deemed to include the deter- 
ioration in value of the property. 


Appeal from a judgment of the Appellate Divi- 
sion, Fourth Department, reversing a judgment of 
the County Court and Municipal Court of the city 
of Syracuse in favor of the defendant, dismissing 
the plaintiff's complaint upon the merits. 


Thomas Woods for appellant; George F. Quinn 
for respondent. 


Harcut, J.— The appeal in this case is based 
upon the certificate of the Appellate Division to 
the effect that questions of law are involved which 
ought to be reviewed by this court. The action 
was brought in the Municipal Court of Syracuse to 
recover the sum of $26.25, paid by the plaintiff, a 
minor 17 years of age, upon a contract for the pur- 
chase of a bicycle. The contract price was $45; 
$15 were paid upon the execution of the contract, 
and the remainder was to be paid in weekly in- 
stallments of $1.25. The plaintiff purchased the 
wheel in June, and used it until about the 20th of 
September, and then returned it to the defendant, 


asserting that she had been defrauded, and de- 
manded repayment of the amount that she had 
paid upon the contract. The defendant took the 
wheel, but refused to return the money, claiming 
that the use of the wheel and its deterioration in 
value exceeded the sum paid. Upon the trial evi- 
dence was submitted on behalf. of the defendant 
tending to show that the use of the wheel and its 
deterioration in value equaled or exceeded the 
amount that had been paid upon the contract. The 
trial court found in favor of the defendant, thus 
establishing the fact that there had been no fraud 
on the part of the defendant in making the con- 
tract. 

It is now contended that the contract was execu- 
tory, and, that being such, the plaintiff had the 
right to rescind and recover back the amount paid. 
The Appellate Division appears to have taken this 
view of the case, and has reversed the judgmenp. 
The question thus presented may not be free from 
difficulty. There are numerous authorities bearing 
upon the question, but they are not in entire har- 
mony. We have examined them with some care, 
but have found none in this court which appears to 
settle the question now presented. We conse- 
quently are left free to adopt such a rule as, in our 
judgment, will best promote justice and equity. 
The contract in this case in its entirety must be 
held to be executory; for, under its terms, pay- 
ments were to mature in the future, and the title 
was only to pass to the minor upon making all of 
the payments stipulated; but, in so far as the pay- 
ments made were concerned, the contract was, in 
a sense, executed, for nothing further remained to 
be done with reference to those payments. Kent, 
in his Commentaries (vol. 2, p. 240), says: “If an 
infant pays money on his contract and enjoys the 
benefit of it, and then avoids it when he comes of 
age, he cannot recover back the consideration 
paid. On the other hand, if he avoids an executed 
contract when he comes of age, on the ground of 
infancy, he must restore the consideration which 
he had received. The privilege of infancy is to be 
used as a shield, and not as a sword. He cannot 
have the benefit of the contract on one side with- 
out returning the equivalent on the other.” 


In the case of Gray v. Lessington (2 Bosw. 257) 





a young lady during her minority had purchased a 
quantity of household furniture, paying about half 
of the purchase price, and had given her note for 
the balance. She subsequently rescinded the con- 
tract and sought to recover the amount that she 
had paid. She had had the use of the furniture in 
the meantime, and it was held that she must ac- 
count for its deterioration in value. Woodruff, J., 
in delivering the opinion of the court, says: 
“When it becomes necessary for an infant to go 
into a court of equity, to cancel her obligations, or 
regain the pledge given for their performance, 
seeking equity, she must do equity. Making full 





satisfaction for the deterioration of the property 
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arising from its use is doing no more. Presump- 
tively, she has derived from the use of the property 
a profit, or benefit, equivalent to such deteriora- 
tion.” 

In the case of Medbury v. Watrous (7 Hill, 110) 
an action was brought by an infant to recover for 
services performed of the value of $70. The de- 
fense was that the work was done in part perform- 
ance of a covenant to purchase of the defendant a 
house and lot for the sum of $600. He had not 
entered into the possession of the house and lot 
and had received no benefits from the purchase. 
It was held that he could rescind the contract, and, 
having received nothing under it, he could recover 
upon a quantum meruit for the work periormed. 
Beardsley, J., in delivering the opinion of the 
court, refers to the rule laid down by Chancellor 
Kent, and then to the case of Holmes v. Blogg (8 
Gaunt. 508), and says, with reference to the later 
case: “It was not shown what had been the value 
of the use of the premises demised while the infant 
remained in possession. If that was less than the 
sum paid by him it may well be that he ought to 
have recovered the difference.” It will thus be 
seen that the cases to which we have alluded 
recognize the principle which we think ought to 
be applied to this case, and that is that the plain- 
tiff, having had the use of the bicycle during the 
time intervening between her purchase and its re- 
turn, ought, in justice and in fairness, to account 
for its reasonable use or deterioration in value. 
Otherwise she would be making use of the priv- 
ilege of infancy as a sword, and not as a shield. 
In the absence of wanton injury to the property 
the value of the use would be deemed to include 
the deterioration in value, and, under the evidence 
in this case and as found by the trial court, the use 
equaled the sum paid. Our attention has been 
called to the cases of Pyne v. Wood (145 Mass. 
558) and McCarthy v. Henderson (138 Mass. 310), 
but we think the rule suggested by us is more 
equitable, and that they should not be followed. 

The judgment of the Appellate Division should 
be reversed and that of the trial and County Court 
affirmed, with costs, and the second, third and 
fourth questions certified to us answered in the 
affirmative. An answer of the first question is not 
deemed necessary further than intimated in the 
opinion. 

All concur. 

Judgment reversed, etc. 


ee 


DRUNKENNESS AS A DEFENSE FOR 
CRIME. 


N a trial for murder at the Liverpool Assizes 
last week, the interesting question was raised 
how far drunkenness may be set up in defense on 
a criminal charge. It was a very common case, 
the prisoner having, while drunk, stabbed the de- 
ceased man with a knife. Now, of course, it is 








true, in a general sense, that drunkenness deliber- 
ately produced is no excuse for any crime; yet 
where, as in the case of murder, it is a material 
question with what intention an act was done, it 
may be proper for a jury to take into consideration 
the fact that the prisoner was drunk when he did 
the act. In the recent case Kennedy, J., told the 
jury that, where the existence of a certain intent — 
that is, of positive mental activity — was ‘of the 
essence of the crime, and the person charged was 
disabled by drunkenness from forming “ any intent 
at all, he was clearly disabled from committing that 
particular offense, because an essential element in 
it was lacking.” Many judges are reported to have 
‘aid down the law in somewhat similar terms; and 
it is no doubt a sound view, though a very diffi- 
cult one to apply. Where, however, no enmity 
pre-existed between the prisoner and the de- 
ceased, and the blow was struck in a drunken 
quarrel, juries will often gladly take advantage of 
any such consideration to justify in their own 
minds a verdict of manslaughter only. In the case 
of Reg. v. Doherty (16 Cox C. C. 306) the late Sir 
James Stephen expounded the law in words very 
similar to those of Kennedy, J., and added: “Ifa 
sober man takes a pistol or a knife and strikes or 
shoots at some one else, the inference is that he 
intended to strike or shoot him with the object of 
doing him grievous bodily harm. If, however, the 
man acting in that way was drunk, you have to 
consider the effect of his drunkenness upon his in- 
tention.” If a man stabs another with the inten- 
tion of killing or doing grievous bodily harm, and 
death results, he is guilty of murder, whether he 
was drunk or not when he struck the blow; and 
the fact that if he had been sober he would never 
have formed such an intention is not in the least 
material. But if he strikes another without such 
intention, under such circumstances that if death 
does not result he can be convicted of no offense 
higher than unlawfully wounding; if death does 
result, he is guilty of manslaughter only and not of 
murder. Thus if a man is very drunk and has a 
knife in his hand to cut tobacco, or for some such 
innocent purpose, and being suddenly provoked, 
strikes with the knife and kills a man, he may well 
he convicted of the lesser species of homicide. If, 
however, being provoked, he takes up a knife, and 
has sense enough to see that what he is taking up 
is a knife, and sense enough to distinguish the 
handle from the blade, a blow struck under such 
circumstances is almost necessarily intended to do 
grievous bodily harm, and if death follows it is 
murder. On the question, too, whether such 
provocation was given as to reduce a charge of 
murder to manslaughter, drunkenness may some- 
times be taken into account; for the passion of 
anger is much more easily excited in a drunken 
than in a sober person. Thus if a drunken man 
has a dangerous weapon in his hand and another 
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strikes him a blow, and in sudden anger the 
drunken man strikes back with the weapon and 
kills the other, a jury may, with perfect legality, 
find a verdict of manslaughter, although if the 
accused had been sober the crime would have 
amounted to murder. (Rex v. Thomas, 7 C. & P. 
817.) Except, however, in very plain cases it must 
always be a very dangerous thing to allow drunk- 
enness to be an excuse for crime in any degree 
whatever. If it were often taken into consider- 
ation, there is no doubt that persons would delib- 
erately make themselves drunk in order to lessen 
the risk of committing a crime. — Solicitors’ 
Journal. 


TAXABILITY OF UNITED STATES.BONDS. 
YURROGATE VARNUM, of New York, ac- 
cording to the New York Evening Post of 
that city, has just handed down an important de- 
cision on the taxability of United States bonds 
under the Transfer Tax Law. The case came up 
on appeal from the imposition of the tax taken 
on behalf of the estate of the late Joseph Plummer. 
Surrogate Varnum holds that under the laws of 
this State, while United States bonds may of them- 
selves be non-taxable, the transfer tax is imposed 
not on the bonds as such, but on the act of trans- 
fer. The decision in part is as follows: 

On this appeal the sole question at issue is 
whether or not a transfer of United States bonds, 
which took place since March 21, 1898, the date 
when chapter 88 of the laws of that year took 
effect, is taxable thereunder. The decedent died 
October 24, 1898, and the order fixing the tax from 
which this appeal is taken was made on July 19, 
1899. It appears by stipulation that the bonds were 
issued under the act of July 14, 1870, which pro- 
vides that they shall be exempt from taxation by 
the United States and from taxation in any form 
by or under State, municipal or local authority, and 
that each bond contains a clause to that effect. 

It was established prior to the act of 1892 that 
transfers of United States bonds were subject to 
the tax (Matter of Howard, 5 Dem. 483, etc.), and 
this view was taken by apparently the only Federal 
court that has passed on the question. Moreover, 
the Court of Appeals has indicated its opinion on 
the question of the power of the State to impose 
such a tax, in dicta which I should consider con- 
trolling in the absence of any other authority. 

In the case last cited, as I read it, the court dis- 
tinctly said that the legislature had power to tax 
the transfer of United States bonds, but that its 
language, as contained in the act of 1892, failed to 
do so, and that the transfer of such securities had 
been properly held taxable, under the acts prior to 
that of 1892. 

By the act of 1898 (chapter 88) the words which 
the Court of Appeals, in Matter of Whiting and 





Matter of Sherman, construed as indicating an in- 
tention of the legislature not to tax bonds of the 
United States, were omitted from the section in 
question. It is but reasonable to suppose that, in 
making this omission, the legislature had in mind 
the decisions prior to 1892, and the judicial con- 
struction given to the words, “ over which this 
State has any jurisdiction, for purposes of tax- 
ation,” in the Whiting and Sherman cases, and 
intended by the qct of 1898 to reach “ all property,” 
including bonds of the kind in question, as was 
possible before 1892. 

It is almost unnecessary to state that the theory 
on which the courts have held this kind of se- 
curity taxable is that the tax is not upon the bonds 
themselves, but upon the transfer thereof. This 
distinction is firmly established in this State, and 
it seems to have been recognized in the Supreme 
Court of the United States. 


LEGAL RIGHTS OF A HORSE. 
pe: the first time in the history of the State of 
Colorado the right of a horse as being enti- 
tled to sufficient food and proper shelter at his 
master’s expense is to be tested before the courts, 
with the Humane Society upholding the horse’s 
side of the case. 

The facts of the case are as follows: During the 
extremely cold weather and period of deep snows 
last January, Agent Bailey received reports that 
there was a band of horses, thirteen or fourteen in 
number, twelve miles up in the mountains from 
Wauneta, and that the animals were snowed in and 
starving to death. They had been turned out by 
their owner to shift for themselves during the 
winter. With a companion he made a trip on 
snow shoes to the place, and after considerable 
difficulty found the animals. They were in the 
heavy timber. The snow, five or six feet deep on 
a level, they had packed down by tramping about. 
so that they were shut in by the white walls of 
snow several feet high, forming a “ yard” such as 
the elk make in the aspen thickets during the 
winter. The poor beasts were terribly emaciated, 
and in the last extremities of starvation. 

Agent Bailey and his companion returned to 
Wauneta and went back on snow shoes as soon as 
possible with hay for the all but famished animals. 
One or two died from the cold and privation, in 
spite of the efforts of the two men, It was three 
weeks before a path could be beaten to the town 
and the horses able to travel. They were then 
taken to Wauneta, and their owners, known from 
the brands on the horses, notified. 

Agent Bailey demanded from each owner pay 
for the food taken to the horses and the necessary 
expense in removing them from the mountains. 
This was refused by the owners, and the horses 
were held by the agent. A suit to replevin was 
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then instituted by the owners for the recovery oi 
the horses. 

‘Lhis is the case as it stands, and the decision of 
the court will determine whether or not a horse 
that has been leit by his owner to starve during the 
winter may contract a board bill for which the 
master is habie, and in a large degree fix the rela- 
tions of owner and owned. — Denver Post. 


Legal Hotes. 


The State Supreme Court of Kansas, on the 
10th inst., declared invalid the law preventing cor- 
porations employing more than ten persons from 
paying them in scrip or anything other than law- 
tul United States money. The Court holds that it 
makes an unlawfui distinction between these cor- 
porations and those employing ten men. 


By the terms of the so-called Weaver law, which 
the Supreme Court of Nebraska has just declared 
unconstitutional, insurance companies were taxed 
$50 for charter and necessary papers, paying an 
additional $20 for the filing of each annual state- 
ment; also each company from States other than 
Nebraska was compelled to pay $100 for charter 
and necessary papers, and an additional fee of $75 
for each amendment and $50 for each annual state- 
ment, these taxes and fees to be in full of all fees 
and taxes except taxes on real estate. 


In Bridgeport, Conn., a street railroad company 
has brought a suit of replevin to recover a pocket- 
book which a passenger found on one of its cars 
According to previous decisions, however, the 
railroad company is not entitled to recover the 
pocketbook. The general rule of law is that the 
finder of lost property has the right to the posses- 
sion thereof as against everybody but the real 
owner, and it has been held in Bridges v. Hawkes- 
worth (Eng. L. & Eq. 424), a leading case, that the 
place in which a lost article is found does not affect 
this right to possession of the finder. — Chicago 
Law Journal. 


A curious lawsuit which grew out of the pur- 
chase of a piano has just been adjudicated in Prov- 
idence, R. I. The buyer of the instrument ordered 
it delivered at her residence, but when it arrivel 
there it could not be carried through the door. 
The window sashes were then taken out, but in 
vain, and it was next decided to remove the win- 
dow frame. The piano dealers were unwilling to 
bear the expense of that operation, and so was the 
purchaser, and as a result the instrument was taken 
back to the piano rooms, and the woman de- 
manded the return of her money. Upon the re- 
fusal of the dealers to comply with her request she 
entered suit, and the case has been decided against 
her. 





in Moore v. Continental Ins. Co., decided by the 
Court of Appeais ot Kentucky in November, 1899, 
it Was heid, where a pouicy of fire imsurance pro- 
vided that the insurer should not be liable tor any 
,Oss that might occur while a premium note or any 
part thereo!t remained unpaid, but that the payment 
oi a past-due note shouid revive the policy, that 
the insurer, by making an unconditional demand 
oi payment oO! a past-due note, which the insurer 
then agreed to pay on a day tixed, waived the 
right to insist on a torteiture tor the failure to pay 
the note at maturity, and the insurer was liable, 
though the note was still unpaid at the time oi the 
ioss, which occurred on the day hxed by insured 
ior the payment of the note, and after he had failed, 
upon cailing at the office of the agent to make 
payment, to find any person there to receive the 
money. 


Secretary James H. Matheny announces the ap- 
pointment ot the following gentlemen as the Lu- 
nois State Bar Association committee on the 
contemplated celebration of * John Marshall” day: 
from Chicago: Hon. Azel F. Hatch, Hon. E. Bb. 
Sherman, Hon. William S. Forrest, Judge Axei 
Chytraus, Judge James B. Bradwell, Hon. John 
McNulta, Hon. George W. Miller, Hon. E. A. 
Otis, Hon. W. J. Cathoun, Hon. Jacob Newman, 
Hon. Merritt Starr, Hon. Thomas Taylor, Jr. 
From other parts of the State: Hon. Lester H. 
Strawn, Ottawa; Hon. Lewis B. Parsons, Flora, 
Hon. George A. Lawrence, Galesburg; Hon. W. 
A. Northcott, Greenville; Hon. George A. San- 
ders, Springfield; Hon. Charlies Dunham, Geneseo; 
Hon. Samuel L. Dwight, Centralia; Hon. William 
M. Provine, Taylorville; Hon. E. B. Hamilton, 
Quincy; Hon. C. W. Raymond, Watseka. 


Those who write letters back end foremost, be- 
ginning on any page on the sheet that happens to 
lie uppermost, and then continuing sometimes on 
the one that follows and sometimes on the one that 
precedes, should observe a recent decision in 
an important will case in Kings county, 
says the Poughkeepsie Eagle. The will was 
written on a sheet of four pages. It be- 
gan on the first page, as usual, then the 
writer turned over the leaf, but instead of con- 
tinuing on the second page — the back of the one 
already written upon — went on to the third, and 
then back to the second, where the signature and 
attestation clauses were placed. The law requires 
that a will shall be signed and attested “ at the end 
thereof,” and, although the page on the right-hand 
side, as the sheet lay open, was marked “ second 
page,” and the one on the left was marked “ third 
page,” the surrogate decided that the signature 
was not “at the end,” and refused to admit the 
will to probate. An appeal was taken to the Ap- 
pellate Division, and the decision of the surrogate 
was affirmed, 
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English Aotes. 


— 


Major Lindley, who is second in command of 
the Royal Dragoons in South Airica, is the eidest 
son of the master of the rolls. Sir Nathaniel Lind- 
ley has also a nephew— Major Teale —in the 
Duke of Cornwall’s Light Infantry. Lord Mac- 
naghten’s youngest son, the Hon. M. P. Mac- 
naghten, is also serving in South Africa. He is a 
lieutenant in the Royal Scots Fusiliers. Mr. Jus- 
tice Stirling, too, has a son at the Cape, Lieut. J. 
Gordon Stirling, of the Ninth Lancers. 


In the Westminster County Court last week, 
Judge Lumley Smith had before him the case oi 
Stewart v. Gill, in which the plaintiff, a tur! com- 
mission agent of 47 Strand, sued the defendant to 
recover the sum of £13 in respect of losses on 
horse racing. The defendant pleaded the Gaming 
Act, and his honor, in giving judgment for the 
defendant with costs, told the plaintiff that the 
position of betting agents was that if they paid out 
money for a client they could not recover it in law, 
but if they held a client’s winnings they were 
bound to pay it over. — Law Times. 


In trying the action against Sandow the other 
day (says the St. James’s Gazette), Mr. Justice 
Darling amused his audience and distinctly scored 
off the military authorities when, apropos of San- 
dow’s School of Physical Culture, he observed that 
“some sapient person has made a rule that unless 
a young man weighs so much he shall not be ad- 
mitted to the army —a rule which would have ex- 
cluded Lord Wolseley, Lord Roberts, the Duke of 
Wellington, and ——.” The junior bar was smiling 
audibly, and was not sure whether or not his lord- 
ship added in the fourth place the word * myself.” 


The recognition of the South African Republic 
as a State at war with this country, besides carry- 
ing with it important public consequences to neu- 
tral States, appears to carry with it important 
private consequences to individuals, says the Law 
Times. Thus it is laid down in the books that a 
contract with an alien enemy made in time of war 
cannot be enforced in our courts (Williams v. 
Pattison, 7 Taunt. 439), and that this rule extends 
to the wife of an enemy. (De Wahl v. Braune, 1 
H. & N. 178.) If an alien enemy makes a contract 
it may be enforced by the crown for the benefit of 
the crown. (Maria v. Hal, 1 Taunt. 33 n.) The 
goods of enemies in this country may also be 
seized for the use of the crown. (Land v. Lord 
North, 4 Doug]. 266.) Commerce with enemies is 
prima facie illegal, but licenses by the crown to 
trade with alien enemies are legal, and have been 
frequently granted, as may be seen from Flindt v. 
Scott (5 Taunt. 674), in which the Exchequer 
Chamber, reversing the judgment of the King’s 
Bench (15 East, 525), laid down that licenses to 
trade with an enemy are to be construed liberally. 








In the ranks of solicitors, as in those of every 
other professional fold, a certain number of * black 
sheep’ may no doubt be found, but if Mr. Hastie’s 
letter, partiy reproduced elsewhere, on * Solicitors 
and Reform,” should create an impression that dis- 
honesty is the badge of “a very large proportion” 
of solicitors, the inference would be not only quite 
different from what he presumably intended, but 
absolutely uniounded, says the Law Journal. The 
number of solicitors struck off the roll during the 
twelve months dealt with by the latest report of 
the discipline committee of the Incorporated Law 
Society was eleven. This number could not be re- 
garded by any fair-minded critic as “a very large 
proportion ” of a profession numbering over 15,000 
members. Having regard to the dimensions and 
responsibilities of the profession, the number of 
members who violate its traditions is, indeed, 
agreeably smail. Mr. Hastie’s strictures on “ the 
foolish and misplaced leniency” of the discipline 
committee are equally open to exception. The 
valuable work of the members of the discipline 
committee has been officially recognized by the 
annual grant of £2,500 lately made by the govern- 
ment, and has frequently been acknowledged by 
the judges. 


Legal Laughs. 


Robert G. Ingersoll was not always the tactful 
lawyer he became in his maturity. Early in his 
career he found himself of counsel for the defense 
in a murder case, with a fussy old doctor as prin- 
cipal witness against him. Thinking he saw a 
chance to be brilliant, he sarcastically proceeded 
to bully the witness by commenting upon doctors’ 
mistakes. ‘* Doctors make as few mistakes as law- 
yers,”’ asserted the old man. “ A doctor’s mistakes 
are buried six feet under ground,” said Ingersoll. 
* Yes, but a lawyer’s mistakes are hung as many 
feet above the ground,” was the reply, “and that 
is just the difference.” The jury saw the point and 
Ingersoll lost the case. 


The definition of the word “ snitch” was settled 
under oath recently in the Circuit Court of Jack- 
son county, Missouri, at Kansas City, by J. C. 
Chastine, a negro, formerly a politician. Chastine 
was a witness for the plaintiff in a suit against the 
Metropolitan Street Railway Company. Frank P. 
Walsh, attorney for the road, asked him: 

“ Joshua, what is your business?” 

“ T’m connected with the legal department of the 
firm of Jamison & McVey,” replied Chastine. 

“What are you? One of those ambulance chas- 
ers who rush after a man who is hurt and offer the 
services of a lawyer to bring suit for damages? 
Is that your business? ” 

“No. I’m no snitch.” 
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“ What’s that?” 

“ T'say I’m no snitch.” 

“ Snitch?” 

* Yes, snitch.” 

“ Spell snitch.” 

“ §-n-i-t-c-h, snitch.” 

* What is a snitch?” 

“Why, all the damage suit lawyers have 
snitches. A snitch is a fellow that watches for 
people to get hurt, and gets ’em as soon.as he can 
and makes a contract to sue the company for dam- 
ages. 





Bew Books and Hew EKditions.: 

The Law of Jurisdiction, including Impeachment 
of Judgments, Liability for Judicial Acts, and 
Special Remedies, as follows: Divorce, Con- 
tempt, Habeas Corpus, Certiorari, Prohibition, 
Quo Warranto, Mandamus. By W. F. Bailey, 
late Circuit Judge of Wisconsin; author of 
* Masters’ Liability for Injuries to Servant,” 
“The Law of Personal Injuries Relating to 
Master and Servant.” In two volumes. Chi- 
cago: T. H. Flood & Co., 1899. 


This is an important, valuable and timely work, 
by an author thoroughly competent to deal with 
the subject in an adequate and thorough manner. 
It is in two volumes of 1,300 pages, divided into 
thirty-seven chapters. It treats of the law of juris- 
diction, including Impeachment of Judgments, 
Liabilities for Judicial Acts and Special Remedies, 
as follows: Divorce, Contempt, Habeas Corpus, 
Certiorari, Prohibition, Quo Warranto and Man- 
damus. The author clearly appreciated the diffi- 
culty of his subject. “The effort has been made 
for generations,” he says, “ through the operation 
of legal minds, to establish rules that are practi- 
cable and reasonably certain in their application, 
by which the distinction between want of power 
and mere error of judgment could be readily deter- 
mined. The effort has not been a complete suc- 
cess. The general powers of a court have been 
made an important factor in the framing of defi- 
nite rules or tests. Thus, in determining the ques- 
tion of jurisdiction we look at the general powers 
possessed and determine whether the particular 
matter is within such power, rather than the man- 
ner in which such power has been exercised in the 
particular case.” The author has taken the subject 
of jurisdiction as the trunk of the tree, so to speak, 
and those remedies which are framed with special 
reference to jurisdiction as branches, and treated 
them all in connection as one continuous whole. 
He has also thoroughly considered how and in 
what manner jurisdictional defects may be met. 
The subject of contempt also, involving the exer- 
cise of a special or summary power, is so closely 
allied to the question of jurisdiction as to make it 
properly considered in connection with it. Also, 








the privilege of witnesses, both constitutional and 
at common law, is considered, as well as the ques- 
tion of priviléged communications, such as be- 
tween attorney and client, physician and patient, 
clergyman and layman, and husband and wife. 
The style of the work throughout is excellent, and 
we are able to cordially recommend it to the pro- 
fession as a notable contribution to the law of 
jurisdiction, thorough, helpful and authoritative. 


Young’s Self-Teaching Chessboards. By Franklin 
Knowles Young. Boston: Little, Brown & 
Co., 1899. 

Mr. Young, undoubtedly one of the leading 
chess experts of the United States, has heretofore 
made some important and notable contributions to 
the literature of the royal game, notably his three 
standard volumes, the Minor, the Major and the 
Grand Tactics of Chess. These works are not only 
thoroughly scientific, but they constitute a com- 
plete system of play, formulated for the first time 
in definite rules and a new departure in its study. 
It has been the general verdict of those who have 
mastered his system that they have not only vastly 
improved their knowledge of its principles and 
their ability to defeat opponents before invincible, 
but that their pleasure derived from the game has 
been greatly enhanced. In the Self-Teaching 
Chessboards, Mr. Young has supplemented the 
works above mentioned, with chessboards each 
square of which is appropriately inscribed, show- 
ing its relation to all other squares in the plan of 
attack and defense, under what circumstances and 
by what pieces it is to be occupied, etc. There are 
two of these boards, one relating to the open and 
the other to the close game. They cannot fail to 
prove in the hands of the ambitious student a very 
valuable adjunct to the acquirement of Mr. 
Young’s system of chess-play as developed in his 
works already referred to. The criticism has been 
made that so much depends upon the move of the 
“ other fellow across the board ” that the fine theo- 
ries and rules based thereon so carefully formu- 
lated by our author are likely to prove useless in 
actual play. It is true that the real difficulty is not 
so much in acquiring the principles as in applying 
them in practice, but this is so not of chess-playing 
alone, but of every other science. We are able to 
assert, from practical experience and some ac- 
quaintance with Mr. Young’s works, that the stu- 
dent who perseveres in their study will find himself 
gradually applying the principles in practice, pro- 
ceeding on a firm, sure basis, and steadily becom- 
ing a more formidable and sure player. To those 


who prefer the haphazard, hit-or-miss style of 
play, Mr. Young’s work doubtless has been done 
in vain; but to those who are willing and anxious 
to reason, analyze, plan on definite lines and work 
to a complete and harmonious system, they are 
certain to prove a source of never-ending delight. 
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